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1. Imtroduction

The carrent globalisation is mot the frst in history, but it is
characterised for the first time by technologies which allow
the circnlation of goods and capital and the flow of culiural
or scienfific news to be almost instantaneons. GGlobalisation
simmltanepushy reinforces interdependencies and weakens
States and their legal systems.

Legally, the process is twrefold. Ecomommic globalisation opens
the market to practices of a transnational nature {criminal as
well a5 commercial). while hnwman rights, hased on the 1948
Declaration, put forarard the existence of nniversal valoes.

However, the symmeiry betwesn the market and houman
rights is only illusory, as econpmic globalization is mnach
guicker and effective than the rapprochement of national
rights imder the inflnence of buman rights. The relationship
is one of conflict between sharing, which is inherent in the
idea of universalism snd competition, which regnlates the
market society. This conflict is already evident in increased
social inequality.

The hypothesis I would like to explore here is that criminal
law, unlike business law, includes an ethical dimension which
might contribute to re-establishing a balance between market
and non-market vahies, to resolving the conradiction be-
tareen economic globalization and the nniversalizm of iman
rights, and more generally to redisiributing power betareen
political, economic and legal actors and mstitutions.

Such a hypothesiz may appear paradoxical as it puts crimi-
nal law m the first wave of zlobalisation while the right to
punish, concejved since the modern ape as the emblem of
State sowversignty, 1s essentially limited by the principle of ter-
ritortality. Globalisation, which respects neither sovereipnty
nor terftoriality, is perceived by many as the mark of a “post-
modsmn’ law which constructs itself either in opposition to
(‘anti-modern™) or in extension of {*hyper-modsm™), Enlizht-
enment philosophy and so-called ‘modem’ L1

But termimology does not matter. The fact is that States sall
exist today, linking law to the 5State and the State to symbols
such as territoriality and sovereipnty. The lezal landscape has
changed howewver We know since 11 September 2001 that
even in the most powerful State in the world, territory is
no longer a sanctuary, and we are discovering at present that
sovereignty ouzht to be shared. During the last 8 meeting m
Bay 2003, President Lnla snggestad that the rich countries
create 3 world find against honger 2 The road from proposal
to achievernent promises to be long, but at least it is open
Criminal law might halp point us in the right direction, if it
becomes more tolerant of the poor and more demanding of
the powerfnl.

Criminal normes are ndeed acquiring international recosmi-
tion, 25 is shown by the successful experiments that are the
o Roc International Criminal Tribunals (ICTs) and now the
International Criminal Court (ICC), which is the first traly
elobal permament tribunal Optimists would say that zlobal
criminal law expresses todav, worldwide, what it expressed
nafionally yesterday, namesly the emerpence of a commumnity
of values. Sceptics would instead see here a rick designed to
impoze 3 (western-dominated) hememonic conception of the
waorld order.

My position is more inguisitive. I shall commmence by tao
critiques, because this global criminal law in gestation ex-
presses an ambizwous ethic (2} of vanable mplementation
(3). I shall then try to identify the path towards an ethic of
elobalization yet to be constructed.

1. Ambigpnon: Ethic of Globalization

The ambizuity lies n a crimimal disconrse which is bomanist,
but which also strengly focuses on secunity matters. It mixes
up the instmamental fmction of criminal law, namely pointing
&t the weaknesses of intermational co-operation in dealing
with framsnational criminaliy, with its symbolic function,
namely aszerting and protecting common valwes of lumani-
ty, the victim of suprenational criminality.

In terms of criminal justice policy, ambiguity becomes conira-
diction. On the one hand | whlitariswism encourages favouring
an suthoritarian modsl, which can go so far as to justify a war
without mercy against crime (totalitarian model). On the other,
idealism favounrs a beral-type model taking o consideration
internationsl insmmments for the protection of buman mghts *
Internationsl comventions on ransnational crimes belong to the
former model (money laundering, miemational femronism, cor-
ruption in mfernational rade, and more generally orzamised
crime), whereas supranational crimes judzed by the inferna-
tional criminal tribunals and the ICC fit into the latter modal.

I shall illastrate my remarks with a few examples taken from
both areas.
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1.1. Tramsnational Crime

Whatever its specific form — money laundering, temorism,
cormupton, organised crime — Tansnatonal crime shows an
evolation from territories (Zecgraphical extension and topo-
graphy) to networks (global organization and topology) and
from amateur criminals to “entrepreneurs of crime™ (erm
including white collar and organized criminals). While dao-
mestic criminal law remams mostly sttached to territory and
adapted to isolated individusls Tansmational crime, Foing
hand in hand with crganisation in ransborder networks, calls
for the reinforcement of infemational co-operation siricio
sansn and for the adoption of commyon norms which, while
not completely unified, are at beast compatible with each
other

MWumerons comventions illustrate this evolntion. Imposed
upon States in the name of the fight agzinst criminal organi-
sations, karmonisation — or as the Organisation for Ecomomic
Co-operation and Development (OECDY) Coovention on
Combanng Bribery puts it, functonsl equivalence — enconur-
ages criminalisation. There is tms a nsk of “criminal over-in-
vesiment "% sometimes encouraged by judzes themselves ¥

There are two ways t0 respond. First, by reasserting, world-
wide, the necessary plurality of a criminal justice policy
which should avoid solely criminal penalties and combine
reconumendations and sanctions, spontanecns orders and im-
posed orders, and criminal, civilian and administrative sanc-
tioms. Second by imposing a siict definifion of concepts such
&= terrorism of money lnmdering, which ate too often crimi-
nalised for purely political rezsoms.

MNusnced thusly, utilitarianizm does oot prechade an ethical
bazis. The opening up of markets, combined with scientific
and technical progress, creates a globalization which favours
commercial values. The market not only “ombtplies the an-
regulated spaces slipping out of State control™, but also “in-
vades the stactares of the State itself which is umdermined
fromm within by 3 law not its own which slowly erodes it™8
MWeither the Jex mercaroria nor the regulations of the World
Trade Organisation (WO allow the reimtroduction of non-
commercial values in the face of the market’s absolatism *
Going from fres trade to fiir frade, then to sqf frade and
moral trade, " requires a global criminal law enforceabls
apainst everyone, including the most powerfil economical or
political actors. In this sense the ethical basis leads to a
suprgmational conception which simes to protect all of ha-
manity.

2.1 Supranational Crime

Unlike “ordinary’ crimes, such as murder or theft, which are
defined nationally and rmay therafore have definitons that dif-
fer from one lersl system to another, crimes “againgt homian-
iy’ are committed on a global lewel Unlike war crimes,
which protect combatants on behalf of internatonal law,
cTimes agsinst bumanity are siraightawsy simsted on a
supremational level, thersby indicating the desite to protect
“humesmity©, A umiversal notion by natars, even if undefined

Humeatires Valksrracht — Iformetionsschrifisn

The Fome Statute (1908 completely separates crimes against
bumanity from war crimes. Omn the other hand, the notion of
bumanity is still not defined, other than by an ever-restated
enumeration in which one can read a kind of list of current
fears relating to “strocites that deeply shock the conscienca
of bumanity™, to quote the Preamble.

The specificity which would ensble a distinction betwesn
ditions the whole systern, but it is never spellad out. Even
when the Internationsl Criminzl Tribunsl for the former
Tugoslavia (ICTY) points to homanity as a victim — “As
opposed to ordinary law, the vielation here is no lomger di-
rected at the phyzical welfare of the victim alone but at bu-
meanity 8s 3 whole™ (Erdemoiic case, 1996) — it is carefinl not
to define it

The common denominator of the several prohibitons en-
merated as crimes against lnamanity is, withont doubs, their
collective dimension. Indeed, the Muremberg statuie deals
with crimes committed “against all civilian populations™ and
the expression is then foumd, with weaker variations, from
e text to another hore explicitly, the Federal High Conre
of Germany expounds its concept of genocide: “It is not
therefiore the mdividual legal assets of the individual persons
affected by the material acts that are the protective asset of the
crime of zenocide, bat the existence of the group as such, in
which the inhuman, the particnlar charactenstic of injustica
as compared to the crime of murder, is that the perpetrators
oo longer see the buman being in the victim but only the

member of the persecuted groap. 11

In the end, what the charge of crimes agaimst humanity, in-
chuding genocide, means is that the hnman being, even deeply
rooted in a group, should never lose its individuality and be

meduced to merely an interchangeable element of this group
and be rejected as such. While buman beings feel a need o
belong to a particular group, they cannot be chained to their
group without losing their stams within bomanity. This de-
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personalisation of the victim calls into question alterity, L&,
the singularity of each person as a unique being and equal
member of the human commanity. 12

Admittedly, the weaknesses of international criminal law are
well knean. It is imprecise in its definitions, s0 much so that
it targets all “other inknman acts’ by analogy, and i is moo-
herent in its relation o domestic law, as there is a discontine-
ity in the hierarchy of sentences (whether the issue is the
death penalty or length of imprisonment) created by inter-
national crimingl law, which is less severe than many nation-
al laws.1* It seems, however, that the emergence of supra-
national crimes might express, withont calling on a franscen-
dental source, a sort of common symbelism, which would
unite us. The philosopher Anne Fagot-Largeault, when in-
vited to think about zlobal criminal justice, warned abount
moral syncretism, 4 “mix of water and fire™. Yet she recog-
mis=s that it is undoubtedly in criminal law that we can at-
ternpt it “becanse one identifies more clearly, more consen-
sually, what shocks moral conscience than what pleases ™14

For a global criminal norm to one day express this shared
conscience, it should be effectively implemented.

3. An Ethic of Variable Implementation

The process has barely been outlined, but critiques of the im-
perfections of globkal criminal justice are already oumerons.
For some, its ambition “to be for right against might™ would
be implementsd unevenly: when the mighty are “not too
mizghty™ 1# Others fear that “the uropia of nniversal justice™
may result in “relieving the political power of responsibility,
as we have seen im Bosnia where we have created an inter-
national wibunal in order not to intervene militarily”, and con-
chade that “justice canmof reach anything without the use of
force, which is the oaly means to stop crime ™8

But the debate ower the force of the law splits into two since,
besides global criminal justice, one omst alse ake into ac-
count the opposite process. The landmark decision of the
House of Lords in the Pimechet case evidences the growing
globalisaton of national crimina] judges.

3.1. Global Criminal Justice

At a global level, the only true wribunals whose jurisdiction is
impased rather than consented to are of criminal 3 nature. But
the problems imvolved in their creation, delayed for more than
a cenmry (the idea appeared in the Treaty of Versailles in
19197, bear witness to the narrow altemative in which fnter-
nafional law is caught. betwesn an ineffectve universalism,
which depends on the will of all States. and an mperislist ef-
fectiveness, imposed by the will of a few superpowers.!” Beal-
ity illustrates both altermatives. Indesd the ICTs were impazad
by a resolution of the United Mations (U) Security Couneil,
which iz compulsory. But they weare ziven ad hoc junsdiction,
limnited both termtorially (former Yozoslavia and Fwands) and
temporally (the conflict referred to in ezch resolution). On the
otier hand the ICC has potentizlly permanent and oniversal
Jurizdiction, but this competence is, in fact, compulsory onhy

for the coumiries having ratified the Fome Statute. It extends to
the nationals of third couniries only nnder certain conditions,
restrictively spelled owt in arficles 12 and 13. This has lead
some non governmental organisations (MGOs), citing the
example of the crimes commitied in Chechmoya and Tibet, to
declare that the system consists in winning the agreement of
the executioner befors bemg able to judge him 18

In spite of these precantions, the United States, which fought
the text and has withdrawn its signamre, managed to obtain
on 12 Fuly 2002 the adoption of a resolntion (1422) prechud-
ing prosecution of personnel imvobved in UM peacekeeping
operations whe are nationals of countries which are not par-
iy to the Stamte, for a one-year renewable period of time
(which was renewed on 12 Jume 2003). It has also conclnded,
with about forty countries, non-exfradition agreements
(agreements oot to transfer American cifizens to the ICC), the
validity of which seems questionable in view of the Statute t¥
To increase pressure, in particular on the Balkan couniries, an
American law adopted m August 2002 (The dmerican Ser-
vice Members " Protection Acf) forbids amy military aid to
couniries which refuse to sign the sgreement. The result is
sometimes surprising: Serbia was summoned by the United
States, under threat of economic sanctions, to wansfer to The
Hague some of its natonals scoused by the ICTY, and at the
same time asked to agres, under threat of retalistion, to shield
American nationals from the I0C s jurisdiciion

The harshness itself of the anti-ICC offensive is an indirect
tribnate, if not to the legitimacy, at least to the effectiveness, of
the ICC. But by making the ICC fragile. if is also an app=al to
the globalisation of national jndzes.

3.2 The Globalisation of National Jodges

As infernational norms are little by little moorporated into
domestic law, national judzes become the guardians of inter-
natipnal law {regionsl or global) nnder conditons which vary
depending on whether or not their legal system accepis direct
mplementation of international norms. But the *globalisation
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of jndzes’ leads to an extension of their competence fo facts
having no Llink with the State (acts committed abroad, by for-
eimners, on foreign vicims).

The sp-called principle of ‘universal jurisdiction’ should, in
theory, apply each time the protection of nnmversal valnes is at
stake. In fact, it is applied only in exceptional ciroumstances,
and it took the creation of the ICTs to “awaken ™ the judzes
before they started to apply texis which they had neglected
unil then. Omce swakened, they became enferprising, and
there is & misk of them mming into the “knights emant of
homan natare™ of Beccaria’s moubling mage

We are now leaming that umiversal jarsdiction requires mot
only that we improve intematonal law, bat also that we har-
monise national laws — a still larzely idealistic goal at the
global level, as the cuorent debates over harmoni=ation among
the fifieen member States of the Ewropean Undon atiest. 22

Hence the interest in alternative or complementary fonmulse,
such as “Truth and Beconcilistion™* commissions, or mixed
fmbmals. The latter might contribute o harmonisation, s
they are composed in part by national judges and in part by
so-called internationsl judges, who come from foreign conn-
country of origin. Indtracﬂ}',ﬂﬂrcreauunm].ralsﬂfwum
the emergence of a chared legal culture: 3 commmnity of
Jurists waiting for a connoumity of values.

Many experiments are under way (Eosovo, Siemma Leone, East
Timeor) and an agreement between the United Wations and
Cambodia was signed on § June 2003 o judze the main per-
sons responsible for crimes conumitted between April 1975
and Javuary 1979 It has even been suggested M that simce
there will be no ad hoc minmal to Ty the perpetrators of the
temrorist attacks of 11 Seprember 2001, the formla of mived
mitmals would facilitate the search fior evidence spread over
several continents and wonld improve the respect of the rzhis
of the aconsed, compared to the exceptonal procedure put
Place by the Bush order of 13 Movember 2001 24

Whether they are international judges, ‘globalised” natonal
judzes or judses of mived tribumals. the riza in power of
crimingl judmes revives the etermal question of checks and
balances berween powers, bot under circumstamcss that
honfesquien would not have been able to imagine. ndesd,
the shsence of any zlobal legislative or executive power deals
a different hand: under the arbitration of the media and of a
mors amd more engaged civil society, 2 new triangle is baing
drawm betwesn law, polifics and economics. Weskenad and
strengthensd at the same time by the absence of any exsrnive
and legislative power, the judiciary stands ahmost alone to
face the political and econoniical powers.

4. Am Ethic of Globalisation Te Be Constructed

As mdges zrow bolder and prosecnte the most powerful po-
litical and economical actors, thus establishing a new balance
betwesn powers, the principle of universal jurisdiction he-
comes the emblem of an athic to be buoilt.

Humeatires Valksrracht — Iformetionsschrifisn

et this principle is very old. Applied in numerous Europesn
towns and principalities from the Fensissance to the Classi-
«cal Aze ¥ i was defended with fervour by Grotius, on behalf
of the law of nature, or of people. “Kings and those who ara
possessed of sovereizn power have a right to exact pumish-
or their own subjects, but for gross violations of the law of
nanwe and of nattons, dome to other States and subjects™.
Gromes adds that this n fact mesns, “to provide, by punish-
ment, for the mterests of human society” Vet be was critcized
by Voltaire 2s being confused, and even wrong, as he seemed
1o iznore that “each coumtry kas its legal impertinences and its
crimes of ime and place"=

Hence the predominance of the principle of termtorialiny,
defended by the philosophers of the Enlightemment, and also
by Beccaria. “There are also those who think that an act of

cruelty comumined, for example, at Constantinople may be
punished at Paris, for this abstracted reason, that be who of-
fends homanity should have enemies in all mankind, and be
the object of universal execration; as if judges were to be the
kmirhts errant of lnuman nafure in general, rather than
guardians of particular comventions between them ™

Iromically, it was in a conflict between Tarkey and France —
the famons Lo case — that the Infemnational Court of Tustice
{ICT) set out the prnciple authorising States to extend their
junisdiction beyond their national termitory.* Thus Turkey, -
woking the principle of passive pationality (law of the state of
the vicfim) agaimst the law of the ships nationality (by exten-
sion of the principle of termiforiality imeoked by France), was
authorised o iy, for reckless hemicide, the French capizin of
a steamship which bad collided on the high seas with a Tork-
ish coal ship and drowmed members of the crew.

Universal jurisdiction relating to piracy matiers had been
recognized since the end of the 17 century, bat the ICT added
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3 broader principle of 5taies’ freedom to choose mules of
jansdiction. It is noteworthy that the isswe was not the pro-
teriion of undversal valwes, but the States’ ability to take con-
el of their common mterests.

It kas oaly been since the end of the 2% cenfury, & 3o ex-
tencion of the cuorent globalisation, that judges have become,
if not the avengers, at least the gnardians of nniversal values.
In civil matters, this fancton is somefimes exarcised sponta-
neoushy, and unilaterally. Ower twenty years ago, American
Jjadzes rediscovered a very old law (the dlien Tor Claims Act
of 1789 which awthorizes them to hear cazes mvolving grave
viclatons of “umiversal, definable and oblizatory™ human
rights noms3! and fo order the defendant to pay compen-
sation. They have thus heard cases of tortare committed
several conmiries of Latin America and of other exactions com-
mitted in the Philippmes. East Tonor, Ethiopia and Bosnia,
and they now sesmm to be willing to apply this law fo muakti-
national compandes in cases of violations of Inunan rights 32

In a more multilateral perspective, the Secretary General of
the United Wations lannched m Diavos, in Fanuary 1999, the
idea of a Glelka! Compact with mnltinatonal companies =
and the Sub-Conumission for buman rights (working group on
ransnational corporations) has just adopted “MNorms on the
Pesponsibilities of Transpational Corporations and other
Business Enterprises."™ Besides evaluations done by corpo-
rations themsehves, the nomms provide for penodical conirols
by national apd internations]l mechanisme and “prompt,
effective and adequate [reparation] of those persons, entities,
and commmanites, that have been adversely affected.” It is
specified that “these norms shall be enforced by national
courts”; national judgzes {civil or criminal) are thereby en-
couraged to act.

In criminzl matters, universal junsdiction is more directly
suthorised (and somefimes mposed) by mfernational con-
ventions, but only on & case-by-case basis and according o
methoeds which vary from one comention to the other. Some
favour “absohate’ universal jurisdiction, which entpowers na-
tional ribumals fo oy aoy persen accused of egregious inter-
natiozal crimes committed abroad by foreizners on forelgn
victime. There are no other requirements, not even the pres-
ence of the suspect in the national territory. Others favour
‘conditional’ universal jurisdiction: jarisdiction conditioned
upon the presence of the suspect or another lagal or proce-
dural requirement. States thereby keep a simnificant margin of
sppreciation and it is not surprising to observe extreme diver-
sity of mational practices, which the silence of the Fome
Stamate has not reduced.

Thus, although France has not criminalised violations of the
Geneva Conventions, ™ it has introduced universal jurisdic-
tion for torfure (art. 680-2, CPP), on the condition thar the
suspect is within French temitory (arr.§89-1, OCF). Even
more ruinimalist are Bossia and maest of the Tsbaomic countries,
none of which have introduced universal jurisdiction for tor-
tare. The same is e for Senegal, where this gap prevented
the complaint lodzed agzainst the former President of Chad,
Hiszéne Habre, from leading to a judgment

Cooversely, one can consider as maximalist those countries
which have instimted 3 broader form of universal jurisdiction
than that provided by imfernational law. This was the case of
Balgnm which in 1990, broadened the scope of the 1903
law on repression of zrave viclatons of nunanitarian Law.
But 3 law of 23 Aprl 2003 softened the 1993 text, which was
then abrogated on 1 August 2003 following the insistent re-
gquest of the TS, Spain also seems to be willing to sofien the
principle which was applied, in sccordance with the law of
1 Taly 1985 {(art. 23-4) on judicial powers, to sn enfire set of
offences, inchiding genocide and terrorism. ¥ Germany, on
the other hand, has just adopted a code of intermational orim-
inal law (entered info force 30 Tupe 2002), establishing um-
conditional universal jurisdicion. The onky flexibility results
from prosecuterial discretion, an exception to the Gemuan
mle of legality, to consider possible diplomatic or practical
problems. This Gemman code was designed o serve a5 3 md-
el for the adaptation process under way in other countries &

Finally it has to be noted that by treating infernational crimes
as grave violations of buonan righis, the inter-American Com-
mission (regarding the law of self-ammesty in Chile® and the:
Court (Teparding Honduras, Colombia, Veneznela and Papn e
considered ditect and indirect forms of self~ammesty incom-
patible with the American Comvention on Human Rights
[ACHR). Enforcing this jurisprudence, an Argentinisn fader-
al judge deemed contrary to the ACHR the laws on the daty
of obedience that the new president had morecver promized
to abrogate 41
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Lazz daring, the Infemnational Court of fustice ook refiuze be-
hind the immumities of the then mlers to aveid dealing with
the principle of universal pmisdiction in the case Cownge
{Demecratic Republic af Conge - Knshasal v Belgium 2
F.eading the separate opinions of the jodzes, it is troe that the
Court seemed to be divided. It is not certain they would have
suceesded in reaching agresrment, even by admitting the dis-
fnction between absoblnte and condidonal jurisdiction, as the
list of conditicns seem to vary from one judge to another
They will have a new opportumity, with another appeal of the
Fepublic of the Congo - Brazzaville, which questions the in-
vestigation by a Freach jundze of a high Conzolese dizmitary
for the crime of mormre. 4

Caught betwesn minimalism and maximalizm and spread
over internal, regional and global legal soutces, oument crim-
inal practices are revealing the disorder of the world. It is ur-
zent to clanfy infermational law and o hanmonise domestic
law. Indeed, as is shown by a recent study Ccombining com-
parative criminal law snd mrermational criminal lzw, “the
erosion of imonmities and privileges is a fondsreental part of
reversing the perspective from the soversign to the subject,
from the crimimality of the subject to that of the soversign ™H
The whole balance of powers is thus at stake, especially simce
the absence of amy hierarchy between the different criteria
relevant for the exercize of jurisdicion may increase the mm-
ber of prosecutions, favour “forum shopping'® and lead to
imevitable conflicts of junsdictions. Cnly the Commention of
1999 for the Supprassion of the Financing of Termmorism pro-
vides that States st not only recognise the pomacy of the
principle of territoriality, but also mnst aftempd o co-ordinate
their actions.

5  Conclusion

To conclude, T shall make two remarks, one conditional on
the other.

Humeatires Valksrracht — Iformetionsschrifisn

Om the ome hand one cannot become a global judze withons
tribunals smd the IOC calls for puiding primciples of harmoni-
zation allewing, in the end, the recognition of foreizn criminal
jadzements and an appeal on the law (before the ICC or befora
the Infernational Court of Tustice) # Thess miding principles
were evoked at Porte Alegre i Jamnary 2003 during the 2nd
World Forum of Fodzes, but they stll need to be defined.
To avoid kaving judses subservient to econmmic or politcal
power (even to media power), their independence and inpar-
tiality monest be guaranteed; but o avoid a govermment of judges,
one mst also improve the definitions of crmes, iabilides and
punishments, because the imprecizion of written law and, sven
more so, of Imternational custom, canm lead fo judicial mven-
tion, which is an encroachment npon the other powers.

On the other hand, faced with a globalisation in which the
economic dimension (WD) is overtaking the universal prin-
ciples of buman rghts (UN), criminal law opens the way
towards a shared ethic. Between the risk of instituting an all-
serure over-rriminalisation and that of alloaring the law o
become merely an instument st the hands of the most
powerful actors, the path is, however, very namow. But if is
without doubt necessary to avoid regression, on the pretest of
the clash of civilisations, towards the even more viclent clash
of superstitions, which would fske us back to the Age of the
Cruzades and lead straizhi 1o 8 globsl war
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